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Last week, the Supreme Court of Pennsylvania ruled
that  when  an  existing  insured  increases  her  Underinsured
Motorists Coverage ("UIM") limits, the insurer must offer the
insured the opportunity to waive stacking of the new UIM
coverage; if the insurer does not do so, the insured's coverage
is deemed to be stacked.

In Barnard v. Travelers Home and Marine Insurance
Company, No. 42 EAP 2018, 2019 WL 4686740 (Pa., Sept.
26, 2019), plaintiff Michelle Barnard was an existing insured
with  Travelers.  Upon  her  original  purchase  of  a  personal
automobile policy in 2007, Ms. Barnard selected $50,000 in
UIM coverage for her two vehicles and waived stacking of
the  UIM  coverage  limits.  In  2009,  Ms.  Barnard  increased  her  UIM  coverage  to
$100,000 but did not execute a new stacking waiver. Fast-forward some years, and in
2016, Ms. Barnard was in a motor vehicle accident and eventually sought UIM benefits
from Travelers. Travelers offered Ms. Barnard the $100,000 non-stacked UIM policy
limits.  In  turn,  Ms.  Barnard  demanded $200,000 in  stacked  UIM policy  limits  and
brought  a  declaratory  judgment  action,  which  Travelers  then  removed  to  the  U.S.
District Court for the Eastern District of Pennsylvania. The Eastern District ruled in
favor of Ms. Barnard, and held Travelers was required to have Ms. Barnard sign a new
stacking waiver when she increased her UIM coverage. The Third Circuit then certified
the issue to the Supreme Court of Pennsylvania.

The Supreme Court considered the following question:

If an insured under a policy of insurance subject to the
Pennsylvania Motor Vehicle Financial Responsibility Law
has waived stacking but later secures an increase in the
limit of her UIM coverage on her existing policy, must her
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insurance carrier obtain a separate waiver of her right to
stack the coverage or does a prior waiver of the right to
stack the coverage remain in effect?

The Pennsylvania Supreme Court determined that an increase in UIM coverage
is a purchase of new coverage, and therefore the insurer must obtain a new stacking
waiver.

The Court first looked to the statutory language of 75 Pa.C.S. § 1738(c), which
states:

[e]ach  named  insured  purchasing  uninsured  or
underinsured motorist coverage for more than one vehicle
under a policy shall be provided the opportunity to waive
the stacked limits of coverage.

If the insurer does not obtain the stacking waiver, the UIM coverage is deemed stacked.
§ 1738(a).

The Court found the term "purchase" in 1738(c) means "to buy" or "to acquire
something  by  paying  for  it,"  and  determined  thereby  that  by  increasing  her  UIM
coverage, with the associated premium increase, Ms. Barnard did not merely alter her
existing  insurance  policy,  but  instead  she  purchased  new  UIM  coverage,  which
triggered Travelers' obligation to obtain a new stacking waiver.

The Court clarified that an increase in premiums without a change in coverage
does not require a new stacking waiver. An insured whose premiums increase due to
inflation or due to replacement of an old vehicle with a new vehicle, does not acquire
any additional UIM coverage, therefore no purchase is made and a new stacking waiver
is unnecessary, as under Shipp v. Phoenix Insurance Company, 51 A.3d 219 (Pa. Super.
2012).

TAKEAWAY: An insurer can be liable for stacked coverage limits even if its premiums
are calculated on the assumption of unstacked coverage. Beware and always offer a
stacking waiver.
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